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PER CURI AM

A special court-martial conposed of a mlitary judge sitting
al one convicted appell ant, pursuant to his pleas, of
unaut hori zed absence term nated by apprehensi on and m ssing
novenment, in violation of Articles 86 and 87, Uniform Code of
Mlitary Justice, 10 USC 88 886 and 887. He was sentenced to a
bad- conduct di scharge, confinenent for seventy-five days,
forfeiture of $300 pay per nonth for three nonths, and reduction
to pay grade E-1. The convening authority approved these
results, and the Court of Crimnal Appeals affirmed in an
unpubl i shed opi ni on.
On appellant’s petition, we granted review of the foll ow ng
i ssue:
VWHETHER APPELLANT WAS PREJUDI CED BY THE
CONVENI NG AUTHORI TY' S FAI LURE TO CONSI DER
CLEMENCY MATERI AL SUBM TTED BY THE TRI AL
DEFENSE COUNSEL.

For the reasons set forth below we affirm

l. Backgr ound
The staff judge advocate (SJA) conpleted his post-trial
recommendation to the convening authority on June 19, 2000. The
SJA' s recommendati on was served on appellant the foll ow ng day.
Appel I ant subm tted clemency materials to the SJA on July 13,

2000. The SJA forwarded the clenency materials to the conveni ng
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authority on Septenber 6, 2000, as part of an addendumto the
recommendation. The addendum which was served on appel |l ant,

al so contai ned a proposed convening authority action. The
convening authority took final action on the case on COctober 20,
2000, noting that he “specifically considered the results of
trial, the record of trial, and the recommendati on of the Staff
Judge Advocate.” On appeal, appellant notes that the convening
authority’s final action |isted materials considered by the
convening authority, and that the list did not nention the

cl enmency materials or the addendumto the SJA recomendati on.
According to appellant, the om ssion of these materials fromthe
list is a significant indication that the convening authority

did not consider these materials prior to taking final action.

1. Consideration of Cl enency Materials

Article 60, UCMJ, 10 USC § 860, and Rule for Courts-Marti al

(RCM 1107, Manual for Courts-Martial, United States (2000 ed.),Ia

require the convening authority to consider clenency materials
submtted by the accused pursuant to RCM 1105 and 1106. In

United States v. Craig, 28 MJ 321 (CVA 1989), our Court stated

that “[s]pecul ati on concerning the consideration of such matters

sinply cannot be tolerated in this inportant area of command

Y Manual provisions are identical to the ones in effect at the time of
appellant's court-martial.
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prerogative.” 1d. at 325 (citing United States v. Siders, 15 M

272, 273 (CMA 1983). Accordingly, “this court will not ‘guess’
as to whether clenmency matters prepared by the defense counsel
were attached to the recommendati on or otherw se considered by

the convening authority.” 1d. (quoting United States v.

Hal | ums, 26 MJ 838, 841 (ACMR 1988).

I11. Discussion

In Craig, the problemwas caused by the fact that the SJIA' s
recommendati on expressly stated that the clenency materials were
attached at “TAB A, " but the recommendation in the record
contained no attachnents identified as TAB A. The present case
i s distinguishable, because the addendumto the SJA s
recommendation in the record was conplete, and it included
appellant’s clenmency materials. W also note that the addendum
i ncl uded a proposed action, which the convening authority signed
wi t hout change, indicating that he reviewed the addendum

Wth respect to appellant’s concern that the convening
authority’s final action did not include the clenmency materials
inthe list of materials he considered in reaching his decision,
we note that neither the UCM] nor the Rules for Courts-Marti al
require the convening authority to state in the final action
what materials were reviewed in reaching a final decision. It

may be desirable to include such a list to facilitate
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consideration and appellate review, but it is not mandatory. W
decline to hold that a docunent enbodying the convening
authority’s final action is defective sinply because it refers
to the SJA's reconmendation without also referring to

attachnments, such as an addendum or clenency materi al s.

I V. Concl usion
The decision of the United States Navy-Mrine Corps Court

of Crimnal Appeals is affirned.
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